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Where bidder claimed that it had incorrectly 
totaled the estimated costs of performance on 
its worksheets and had then discounted the 
resulting totals in order to obtain the bid 
price, the inability to ascertain what the 
discount would have been had the bidder known 
the correct totals would not, by itself, have 
justified the aqency's refusal to permit 
correction, since the probable upper range of 
uncertainty--that is, no discount at all-- 
would still have left the bid substantiallv 
below the next low bid. 

2. Aqency did not lack a reasonable basis for 
finding that evidence of the asserted mis- 
fake, of the manner in which the mistake 
occurred and of the intended bid price was 
not the clear and convincinq evidence 
required for correction. Ridderls explana- 
tion that the estimated costs of performance 
had been incorrectly added on the worksheets 
used to prepare the bid was questionable 
because the worksheets and the affidavits 
submitted by the bidder suqqest that the 
bidder in fact knew the correct totals. 

3 .  Bidder was not denied an adeauate opportunity 
to present its mistake-in-bid claim where 
the request for verification revealed the 
substantial disparities between the bids and 
between the qovernment estimate and the 
mistaken bid and where the bidder did not 
submit its claim and supportinq documents 
until 1 2  days after discoverins the nature of 
the alleged mistake and being notified of the 
verification request. 
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4. Despite t h e  i m m e d i a t e  cos t  s a v i n g s  a v a i l a b l e  
u n d e r  t h e  b i d  i f  c o r r e c t e d ,  i t  wou ld  h a v e  
b e e n  c o n t r a r y  t o  t h e  m a i n t e n a n c e  o f  t h e  
i n t e g r i t y  o f  t h e  c o m p e t i t i v e  b i d d i n g  system 
t o  h a v e  p e r m i t t e d  c o r r e c t i o n  s i n c e  t h e  a g e n c y  
r e a s o n a b l y  c o n c l u d e d  t h a t  t h e  e v i d e n c e  s u b -  
m i t t e d  o r  o t h e r w i s e  a v a i l a b l e  d i d  n o t  c o n s t i -  
t u t e  t h e  c lear  a n d  c o n v i n c i n g  e v i d e n c e  
r e q u i r e d  f o r  c o r r e c t i o n  of t h e  mistake i n  
b i d .  

5. Agency  d i d  n o t  a c t  improperly i n  a c c e p t i n g  a 
l a t e  m o d i f i c a t i o n  o f  t h e  o t h e r w i s e  s u c c e s s f u l  
b i d  s i n c e  r e d u c t i o n  i n  price b e n e f i t e d  t h e  
g o v e r n m e n t  a n d  a c c e p t a n c e  o f  t h e  r e d u c t i o n  
d i d  n o t  a f f e c t  t h e  r e l a t i v e  s t a n d i n g  of t h e  
b i d d e r s .  

6 .  A l l e g e d  a g e n c y  f a i l u r e  t o  f o l l o w  r e g u l a t i o n s  
c o n c e r n i n g  t h e  m a k i n g  o f  a n  a w a r d  n o t w i t h -  
s t a n d i n g  t h e  p e n d e n c y  o f  a p ro tes t  d o e s  n o t  
a f f e c t  t h e  v a l i d i t y  o f  t h e  o t h e r w i s e  proper 
a w a r d .  

P N M  C o n s t r u c t i o n ,  I n c . ,  p ro tes t s  t h e  a w a r d  of a con-  
t r a c t  t o  T i t a n  C o n s t r u c t i o n  Co., I n c . ,  u n d e r  i n v i t a t i o n  for 
b i d s  N o .  F28609-84-B-0009, i s s u e d  b y  t h e  D e p a r t m e n t  o f  t h e  
A i r  Force f o r  a l t e r a t i o n s  a n d  repa i rs  to  t h e  l e a r n i n g  
c e n t e r  a t  McGuire  A i r  F o r c e  Base i n  N e w  Jersey. PNM 
al leges  t h a t  t h e  A i r  F o r c e  improperly r e f u s e d  t o  permit 
c o r r e c t i o n  of a m i s t a k e  i n  P N M ' s  l o w  b i d  a n d  i n s t e a d  made 
a w a r d  to  t h e  n e x t  l o w  b i d d e r ,  T i t a n .  We d e n y  t h e  p ro t e s t .  

The  A i r  F o r c e  r e c e i v e d  18 b i d s  i n  r e s p o n s e  t o  t h e  
s o l i c i t a t i o n .  A l t h o u g h  t h e  work t o  b e  p e r f o r m e d  u n d e r  t h e  
s p e c i f i c a t i o n s  h a d  b e e n  d i v i d e d  i n t o  t w o  b i d  items f o r  e a c h  
o f  w h i c h  t h e  b i d d e r  was r e q u e s t e d  t o  i n d i c a t e  a p r i c e ,  t h e  
s o l i c i t a t i o n  p r o v i d e d  t h a t  t h e  g o v e r n m e n t  w o u l d  make o n l y  
o n e  aggregate  a w a r d .  P N M  s u b m i t t e d  t h e  a p p a r e n t  low a g g r e -  
g a t e  b i d  .of $221 ,900 ,  o r  $ 6 8 , 0 0 0  f o r  i t e m  No. 1 a n d  
$ 1 5 3 , 9 0 0  f o r  item N o .  2.  T i t a n  s u b m i t t e d  t h e  a p p a r e n t  
s e c o n d  l o w  b i d  o f  $ 2 7 2 , 2 2 2 ,  o r  $ 6 9 , 7 0 0  f o r  i t e m  N o .  1 a n d  
$ 2 0 2 , 5 2 2  f o r  item No, 2. T h e  r e m a i n i n g  b i d s  r a n g e d  f r o m  
$ 2 8 2 , 0 0 0  t o  $ 3 9 2 , 0 0 0 .  
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S i n c e  pNM's a g g r e g a t e  b i d  was 18.49 p e r c e n t  l e s s  t h a n  
t h e  b i d  s u b m i t t e d  by  T i t a n  a n d  14.39 percent  l e s s  t h a n  t h e  
g o v e r n m e n t ' s  e s t ima te  o f  $ 2 5 9 , 2 0 0 ,  t h e  c o n t r a c t i n g  o f f i c e r  
c o n s i d e r e d  pNM's b i d  t o  b e  u n r e a s o n a b l y  low a n d ,  a c c o r d -  
i n g l y ,  requested PNM t o  v e r i f y  t h e  b i d .  PNM s u b s e q u e n t l y  
s u b m i t t e d  a m i s t a k e - i n - b i d  c la im,  a l l e g i n g  t h a t  i t  had  
i n c o r r e c t l y  added  i t s  e s t i m a t e d  cos ts  on t h e  w o r k s h e e t s  u s e d  
to  p r e p a r e  i t s  b i d .  I t  r e q u e s t e d  t h a t  i t s  b i d  p r i c e  b e  
c o r r e c t e d  upward t o  $ 2 5 1 , 9 0 0 ,  a n  i n c r e a s e  o f  $ 3 0 , 0 0 0 .  

A f t e r  c o n s i d e r i n g  t h e  e v i d e n c e  s u b m i t t e d  by PNM i n  
suppor t  o f  i t s  c l a i m ,  i n c l u d i n g  w o r k s h e e t s ,  a f f i d a v i t s  and 
q u o t a t i o n s  f rom p o t e n t i a l  s u p p l i e r s  and  s u b c o n t r a c t o r s ,  t h e  
c o n t r a c t i n g  o f f i c e r  f o u n d  t h e  e v i d e n c e  c o n c e r n i n g  t h e  
m i s t a k e  t o  b e  s u f f i c i e n t  t o  permit w i t h d r a w a l ,  b u t  n o t  t o  
b e  t h e  c l e a r  and  c o n v i n c i n q  e v i d e n c e  of t h e  i n t e n d e d  b i d  
p r i c e  r e q u i r e d  f o r  cor rec t ion .  The  A i r  F o r c e  t h e r e f o r e  
made award  t o  T i t a n  and  PNM f i l e d  t h i s  p ro tes t  w i t h  our 
O f f i c e .  

PNM p r o t e s t s  t h e  r e f u s a l  o f  t h e  A i r  F o r c e  to  permit 
c o r r e c t i o n  of i t s  b i d ,  c o n t e n d i n g  t h a t  i t  d e m o n s t r a t e d  by 
c l e a r  and c o n v i n c i n g  e v i d e n c e  t h e  i n t e n d e d  b i d  p r i ce .  

I n  s u p p o r t  o f  i t s  m i s t a k e - i n - b i d  c l a i m ,  PNM s u b m i t t e d  
t o  t h e  A i r  Force t h e  w o r k s h e e t s  a l l e g e d l y  u s e d  t o  p r e p a r e  
i t s  b i d .  The  w o r k s h e e t  f o r  item No. 1 c o n t a i n s  e n t r i e s  f o r  
10  e s t i m a t e d  c o s t s  o f  p e r f o r m a n c e ,  i n c l u d i n g  s e v e n  enumer-  
a t e d  lump-sum c o s t  e n t r i e s  t o t a l i n g  $ 6 0 , 6 9 0  f o l l o w e d  by  
t h r e e  p e r c e n t a g e - b a s e d  cos t  e n t r i e s - - a  1 5 - p e r c e n t  "Labor 
Comp." cos t  o f  $ 5 , 2 5 0 ,  a 2 0 - p e r c e n t  o f f i c e  and  p r o f i t  cost  
of $ 1 6 , 8 0 0 ,  a n d  a 1 . 5 - p e r c e n t  p e r f o r m a n c e  bond cost  o f  
$ 1 , 2 6 O - - t o t a l i n g  a n  a d d i t i o n a l  S23 ,310.  A l t h o u g h ,  in. f a c t ,  
t h e s e  10 e n t r i e s  t o t a l e d  $ 8 4 , 0 0 0 ,  t h e  w o r k s h e e t  i n d i c a t e s  a 
t o t a l  o f  o n l y  $74 ,000 .  L i k e w i s e ,  t h e  w o r k s h e e t  f o r  item 
N o .  2 c o n t a i n s  1 5  e n t r i e s ,  i n c l u d i n q  1 2  e n u m e r a t e d  lump-sum 
cos t  e n t r i e s  t o t a l i n g  S127 ,795  f o l l o w e d  by t h ree  p e r c e n t a g e -  
b a s e d  cost  e n t r i e s - - a  1 5 - p e r c e n t  l a b o r  c o m p e n s a t i o n  cost  of 
$ 1 0 , 5 0 0 ,  a 2 0 - p e r c e n t  o f f i c e  and  p r o f i t  cost  of $ 3 4 , 9 8 0  and 
a 1 . 5 - p e r c e n t  performance bond cos t  of $ l , 6 2 5 - - t o t a l i n g  an  
a d d i t i o n a l  S47 ,105 .  A l t h o u g h ,  i n  f a c t ,  t h e s e  15 e n t r i e s  

S154 ,900 .  T h e  w o r k s h e e t s  f u r t h e r  a p p e a r  t o  i n d i c a t e  t h a t  
PNM t h e n  c a l c u l a t e d  i t s  t o t a l  b i d  of $ 2 2 1 , 9 0 0 ,  i n c o r r e c t l y  

' t o t a l  $ 1 7 4 , 9 0 0 ,  t h e  w o r k s h e e t  i n d i c a t e s  a t o t a l  o f  o n l y  
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w r i t t e n  a s  $ 1 2 1 , 9 0 0  o n  o n e  o f  t h e  worksheets,  by f i r s t  
d i s c o u n t i n g  t h e  e s t i m a t e d  c o s t s  f o r  item No. 1 by $ 6 , 0 0 0  
and  t h o s e  f o r  item No. 2 by  $1,000, a n d  t h e n  a d d i n g  t h e  
r e s u l t i n q  t o t a l s .  

PNM a l s o  s u b m i t t e d  t o  t h e  A i r  Force a f f i d a v i t s  f r o m  
i ts  es t imator  a n d  f r o m  i t s  p r e s i d e n t .  PNM's es t imator  
s t a t e d  t h a t  a l t h o u g h  h e  h a d  p r e p a r e d  t h e  workshee t s ,  h e  
" n e v e r  t o t a l e d  t h e  b i d  l i n e  i tems i n d i v i d u a l l y  o r  b o t h  o f  
them t o g e t h e r  n o r  d i d  I know w h a t  t h e  f i n a l  b i d  s u b m i t t e d  . . . was u n t i l  . . . a f t e r  t h e  b i d  o p e n i n g  . . .." PNM's 
p r e s i d e n t  i n d i c a t e d  t h a t  h e  h a d  a g r e e d  t o  h a n d l e  p r e p a r a -  
t i o n  of t h e  b i d  o n  h i s  own a n d  c o n f i r m e d  t h a t  " C e l a c h  
i n d i v i d u a l  b i d  i t em o n  t h e  E s t i m a t e  S h e e t s  h a d  n o t  b e e n  
t o t a l e d "  when h e  r e c e i v e d  t h e  w o r k s h e e t s .  I n s t e a d ,  s a i d  
t h e  p r e s i d e n t ,  h e  had  t o t a l e d  t h e  " s u m s  fo r  t h e  i n d i v i d u a l  
i tems" s h o r t l y  before b i d  o p e n i n g ,  a r r i v i n g  a t  t h e  i n c o r -  
r ec t  t o t a l s  of $ 7 4 , 0 0 0  i n  e s t i m a t e d  costs f o r  item No. 1 
and  $ 1 5 4 , 9 0 0  i n  e s t i m a t e d  cos t s  for  i tem N o .  2 .  He 
e x p l a i n e d  t h a t  h e  d i s c o u n t e d  t h e  e s t i m a t e d  costs f o r  item 
No. 1 by $ 6 , 0 0 0  a n d  t h e  costs for  item N o .  2 by  $ 1 , 0 0 0  a n d  
t h e n  a d d e d  t h e  e s t i m a t e d  cos t  t o t a l s  f o r  b o t h  items i n  
o rder  t o  a r r i v e  a t  t h e  b i d  p r i c e  of $ 2 2 1 , 9 0 0 .  

T h e  A i r  Force, however, f o u n d  s u f f i c i e n t  d i s c r e p a n c i e s  
a n d  u n c e r t a i n t i e s  i n  PNM's w o r k s h e e t s  a n d  e x p l a n a t i o n  o f  
t h e  m i s t a k e  t o  r e n d e r  t h e  b i d  i n t e n d e d  u n c e r t a i n .  I n  
p a r t i c u l a r ,  t h e  A i r  Force n o t e d  t h a t  t h e  amount  o f  t h e  20- 
p e r c e n t  o f f i c e  a n d  p r o f i t  e n t r i e s  f o r  b o t h  items was based 
upon 20  p e r c e n t  of t h e  correct t o t a l  o f  t h e  e s t i m a t e d  cost  
e n t r i e s  o n  t h e  w o r k s h e e t s .  S i n c e  PNM, t h e r e f o r e ,  appar- 
e n t l y  m u s t  h a v e  known t h e  cor rec t  t o t a l  f o r  each item i n  
o r d e r  t o  a r r i v e  a t  t h e  o f f i c e  a n d  p r o f i t  e n t r i e s ,  t h e  A i r  
Force c o n s i d e r e d  t h e s e  e n t r i e s  i n c o n s i s t e n t  w i t h  PNM's 
c l a i m  t h a t  t h e  t o t a l s  were i n c o r r e c t l y  a d d e d .  M o r e o v e r ,  
c o n t r a c t i n g  o f f i c i a l s  b e l i e v e d  t h a t  PNM's v e r s i o n  o f  
e v e n t s ,  i .e . ,  t h e  c l a i m  b y  i t s  es t imator  i n  t h e  a f f i d a v i t  
s u b m i t t e d  t o  t h e  A i r  Force t h a t  h e  had  " n e v e r  t o t a l e d  t h e  
b i d  l i n e  items i n d i v i d u a l l y , "  t o  b e  f u r t h e r  i m p e a c h e d  b y  
w h a t  a p p e a r e d  t o  them t o  be t h e  s t i l l  v i s i b l e  t races  o f  

. p a r t i a l l y  e r a s e d  s u b t o t a l s  i n  t h e  a m o u n t s  o f  $ 6 0 , 6 9 0  and  
$ 1 2 7 , 7 9 5 ,  t h e  co r rec t  s u b t o t a l s  f o r  t h e  s e v e n  e n u m e r a t e d  
lump-sum e n t r i e s  f o r  i tem No. 1 a n d  t h e  1 2  s u c h  e n t r i e s  f o r  
item No. 2 ,  o n  t h e  w o r k s h e e t s .  W e  n o t e  t h a t  PNM's p r e s i -  
d e n t  now a d m i t s  t h a t  " [ t l h e r e  may h a v e  b e e n  some s u b t o t a l -  
i n g  accomplished a n d  e r a s e d "  by  t h e  e s t i m a t o r  a n d  t h e  
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e s t i m a t o r  now a d m i t s  t h a t  " [ i l n  my w o r k - u p  o f  t h i s  b i d  I 
d i d  u s e  s u b t o t a l s , "  a l t h o u g h  b o t h  m a i n t a i n  t h a t  t o  t h e  
"bes t  of my r e c o l l e c t i o n "  t h e  workshee ts  u s e d  by t h e  
p r e s i d e n t  d i d  n o t  have  s u b t o t a l s  w r i t t e n  o n  t h e m .  

T h e  A i r  Force a l s o  c o n c l u d e d  t h a t  t h e  i n t e n d e d  b i d  
p r i c e  was f u r t h e r  r e n d e r e d  u n c e r t a i n  by t h e  f a i l u r e  of t h e  
w o r k s h e e t s  a n d  t h e  a f f i d a v i t s  s u b m i t t e d  t o  t h e  A i r  Force t o  
i n d i c a t e  t h e  m e a n s  by w h i c h  t h e  d i s c o u n t s  were c a l c u l a t e d ,  
s i n c e  i t  was, t he re fo re ,  impossible t o  a s c e r t a i n  w h e t h e r  
a n d  b y  how much t h e  d i s c o u n t s  w o u l d  h a v e  d i f f e r e d  had  t h e  
cor rec t  t o t a l s  of t h e  e s t i m a t e d  cos t  e n t r i e s  b e e n  known.  
W e  n o t e  i n  t h i s  r e g a r d  t h a t  a l t h o u g h  PNM h a s  s u b s e q u e n t l y  
e x p l a i n e d  i n  a f f i d a v i t s  s u b m i t t e d  t o  o u r  O f f i c e  t h a t  t h e  
e s t ima te  for  item N o .  2 was more h e a v i l y  d i s c o u n t e d  b e c a u s e  
i t  r e q u i r e d  more e x t e n s i v e  s u b c o n t r a c t i n g  f o r  types of work 
i n  w h i c h  PNM had  l i t t l e  e x p e r i e n c e ,  t h i s  e x p l a n a t i o n  was 
n e i t h e r  a p p a r e n t  when t h e  A i r  Force was c o n s i d e r i n g  P N M ' s  
m i s t a k e - i n - b i d  claim n o r ,  i n  a n y  case,  of much v a l u e  i n  
d e t e r m i n i n g  t h e  d i s c o u n t  t h a t  w o u l d  h a v e  b e e n  t a k e n  i f  PNM 
had  known t h a t  t h e  e s t i m a t e d  cos ts  were $ 3 0 , 0 0 0  h i g h e r  t h a n  
i n d i c a t e d .  

An a s s e r t e d  m i s t a k e  i n  b i d  a l l e g e d  p r i o r  t o  award may 
be corrected where there  e x i s t s  c l e a r  a n d  c o n v i n c i n g  e v i -  
d e n c e  t h a t  a m i s t a k e  was made, of t h e  m a n n e r  i n  w h i c h  t h e  
m i s t a k e  o c c u r r e d ,  a n d  of t h e  i n t e n d e d  b i d  p r ice .  See 
F r a n c o ,  E-214124 ,  May 1 ,  1 9 8 4 ,  84-1 CPD (I 4 8 8 ;  D .  T D r a p e r  
Assoc ia tes ,  B-213177,  Dec. 9 ,  1 9 8 3 ,  83-2  C P D  11 6 6 2 ;  see  
a l s o  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  5 2 - 4 0 6 . 3 ( a ) ,  
r e p r i n t e d  i n  32 C . F . R .  p t s .  1-39 ( 1 9 8 3 ) .  S i n c e  t h e  
a u t h o r i t y  to cor rec t  m i s t a k e s  a l l e g e d  a f t e r  b i d  o p e n i n q  b u t  
p r i o r  t o  a w a r d  i s  v e s t e d  i n  t h e  p r o c u r i n g  a g e n c y ,  a n d  
b e c a u s e  t h e  w e i g h t  t o  be g i v e n  e v i d e n c e  i n  s u p p o r t  of a n  
a s s e r t e d  m i s t a k e  is a q u e s t i o n  o f  f a c t ,  we w i l l  n o t  d i s t u r b  
a n  a g e n c y ' s  d e t e r m i n a t i o n  c o n c e r n i n g  b i d  c o r r e c t i o n  u n l e s s  
there  was n o  r e a s o n a b l e  b a s i s  f o r  t h e  d e c i s i o n .  See 
F r a n c o ,  B-214124 s u  r a  84-1 CPD W 488  a t  6 ;  D. L.  Draper 
Associates ,  B-21<l+'p s u  r a  . , 83-2  CPD qI 6 6 2  a t  3 .  G e n e r -  
a l l y ,  w o r k s h e e t s  may c o n s t i t u t e  c l e a r  a n d  c o n v i n c i n g  e v i -  
d e n c e  i f  t h e y  a r e  i n  good o r d e r  a n d  i n d i c a t e  t h e  i n t e n d e d  
b i d  p r i c e  a n d  t h e r e  i s  no c o n t r a v e n i n g  e v i d e n c e .  See 
F r a n c o ,  B-214124 ,  s u p r a ,  84-1 CPD 4 8 8  a t  6 .  

- 

- 5 -  



B-215973 

The uncertainty as to whether PNM would have dis- 
counted its cost estimates by the same amount had the 
employees responsible for preparinq its bid known that the 
correct total of the estimated cost entries was $30,000 
more than that indicated would not, by itself, have been 
sufficient to prevent correction. The likely range of 
uncertainty is narrow because the probable upper range of 
uncertainty, that is, no discount at all, would still have 
left PNM's bid substantially below the next low bid. We do 
not believe that the presence of such a narrow range of 
Uncertainty is inconsistent with the clear and convincing - - 
evidence required for correction. - See Dadson Corp., 
B-210413, June 7, 1983, 83-1 CPD 11 618. 

However, we agree that basing the estimate of the 
office costs and profit upon the correct total of all the 
estimated costs, for each bid item, when considered in 
conjunction with the purported traces of the correct 
subtotals, raised significant, unanswered uuestions in 
regards to PNM's explanation as to how the alleged mistake 
occurred and as to the bid price actually intended. 

Moreover, these apparent discrepancies or uncertain- 
ties were not eliminated by reference to worksheets pre- 
pared in response to other solicitations and quotations 
from potential suppliers and subcontractors, both of which 
were provided by PNM in support of its request for correc- 
tion. Although the worksheets for other projects indicated 
that PNM had calculated profit as a percentage of the total 
estimated costs, including profit and other percentage- 
based cost estimates, for those projects as well as here, 
this in no way diminishes the possibility that the PNM 
personnel who prepared the bid here were in fact awar-e of 
the correct total of the estimated cost entries. A s  for 
the quotations submitted by PNM, it is unclear which of 
them were relied upon for some cost entries and for other 
entries no quotation appears relevant. At best, the 
quotations seem to substantiate some of the estimated 
costs. They in no way resolve whether PNM intentionally 
bid $30,000 less than its estimated costs (plus profit) in 
order to become the low bidder. 

- 6 -  



8-215973  

A s  w e  i n d i c a t e d  a b o v e ,  t h e  q u e s t i o n  p r e s e n t e d  t o  o u r  
O f f i c e  is  so l e ly  w h e t h e r  t h e  a g e n c y  h a d  a r e a s o n a b l e  b a s i s  
fo r  f i n d i n g  t h e  e v i d e n c e  o f  PNM's m i s t a k e ,  t h e  m a n n e r  i n  
w h i c h  i t  o c c u r r e d  a n d  t h e  i n t e n d e d  b i d  p r i ce  t o  b e  l e s s  t h a n  
c l e a r  a n d  c o n v i n c i n g .  I t  is  n o t  w h e t h e r ' o u r  O f f i c e  wou ld  
h a v e  reached t h e  same c o n c l u s i o n  h a d  w e  reviewed t h e  
e v i d e n c e  d e  novo.  Nor is  i t  w h e t h e r  t h e  e v i d e n c e  is  
a l s o  r e a s o n a b l y  s u s c e p t i b l e  t o  a n  i n t e r p r e t a t i o n  g e n e r a l l y  
c o n s i s t e n t  w i t h  PNM's e x p l a n a t i o n  o f  t h e  m i s t a k e  a n d  t h e  
i n t e n d e d  b i d .  

G i v e n  t h e  s i g n i f i c a n t  a n d  s u b s t a n t i a l l y  u n e x p l a i n e d  
d i s c r e p a n c i e s  a n d  u n c e r t a i n t i e s  i n  t h e  e v i d e n c e  a v a i l a b l e  
t o  t h e  A i r  Force when i t  d e n i e d  c o r r e c t i o n  of PNM's b i d ,  w e  
a r e  u n a b l e  t o  c o n c l u d e  t h a t  t h e  A i r  Force l a c k e d  a r e a s o n -  
a b l e  b a s i s  f o r  f i n d i n g  t h a t  t h e  e v i d e n c e  r e q u i r e d  f o r  b i d  
c o r r e c t i o n  was n o t  p r e s e n t .  S i n c e  t h e  d i s p a r i t y  i n  p r ices  
a n d  t h e  s t a t e m e n t s  a n d  w o r k s h e e t s  s u b m i t t e d  by PNM r e a s o n -  
a b l y  i n d i c a t e d ,  h o w e v e r ,  t h a t  a m i s t a k e  had b e e n  made i n  
P N M ' s  b i d ,  w e  b e l i e v e  t h a t  t h e  A i r  Force a c t e d  properly i n  
p e r m i t t i n g  PNM t o  w i t h d r a w  t h e  b i d .  
s u p r a ,  84-1 CPD 11 4 8 8  a t  9 ;  P n e u m a t i c  C o n s t r u c t i o n  C o . ,  

- See F r a n c o ,  B-214124, 

B-207871,  Aug. 3 1 ,  1 9 8 2 ,  82-2 C P D  11 193 .  

We n o t e  t h a t  PNM c o n s i d e r s  t h e  o p p o r t u n i t y  a f f o r d e d  i t  
t o  p r e s e n t  i t s  m i s t a k e - i n - b i d  c l a i m  t o  h a v e  b e e n  i n a d e -  
q u a t e .  I t  a l l e g e s  t h a t  t h e  A i r  Force i n  t h e  r e q u e s t  f o r  
v e r i f i c a t i o n  f a i l e d  t o  n o t i f y  PNM t h a t  i t  c o n s i d e r e d  i t s  b i d  
to  be u n r e a s o n a b l y  low. I t  f u r t h e r  c o n t e n d s  t h a t  i t  was 
u n a b l e  t o  p r o v i d e  a l l  t h e  e v i d e n c e  r e l e v a n t  t o  t h e  c la im 
because PNM was a l l o w e d  l i t t l e  time i n  w h i c h  t o  prepare t h e  
a f f i d a v i t s  s u b m i t t e d  t o  t h e  A i r  Force a n d  was n o t  g i y e n  t h e  
o p p o r t u n i t y  t o  c l a r i f y  t h e m .  

T h e  r e q u e s t  f o r  v e r i f i c a t i o n ,  h o w e v e r ,  r e a s o n a b l y  i n d i -  
c a t e d  t h a t  PNM's b i d  was s u b s t a n t i a l l y  less  t h a n  t h e  n e x t  
low b i d  a n d  t h e  g o v e r n m e n t  e s t ima te .  Moreover, i t  is  c l e a r  
from t h e  r e c o r d  t h a t  PNM u n d e r s t o o d  t h e  n a t u r e  o f  i t s  
a l l e g e d  m i s t a k e  a t  l e a s t  a s  e a r l y  a s  March  2 3 ,  1 9 8 4 ,  t h e  d a y  
o n  w h i c h  t h e  p r e s i d e n t  o f  PNM r e p o r t e d l y  d i s c o v e r e d  t h e  
m i s t a k e  a n d  t h e  d a y  o n  w h i c h  t h e  A i r  Force n o t i f i e d  PNM of 
t h e  r e q u e s t  t o  v e r i f y  i t s  b i d .  See DAR 5 2 - 4 0 6 . 3 ( e ) ( 1 ) ;  
- c f .  Y. T. Huang a n d  Assoc ia tes ,  I n c . ,  B-192169,  Dec. 2 2 ,  
1 9 7 8 ,  78-2 CPD (I 4 3 0  ( v e r i f i c a t i o n  r e a u e s t  i n a d e q u a t e  w h e r e  
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d i s p a r i t y  i n  b i d  p r i c e s  was t h e  b a s i s  f o r  t h e  reques t  b u t  
t h e  a g e n c y  d i d  n o t  i n f o r m  t h e  b i d d e r  of t h e  amount  o f  t h e  
o t h e r  b i d s ,  t h e  l a r g e  d i s p a r i t y  between t h e  low b i d  and t h e  
n e x t  l o w  b i d ,  o r  t h e  amount  of t h e  g o v e r n m e n t ' s  e s t i m a t e ) .  
S i n c e  PNM d i d  not s u b m i t  i t s  c l a i m  w i t h  t h e  s u p p o r t i n g  
d o c u m e n t s  u n t i l  A p r i l  4, 12 d a y s  l a t e r ,  and s i n c e  t h e  
a l l e g e d  m i s t a k e  was o f  a r e l a t i v e l y  s i m p l e  c h a r a c t e r ,  we 
a r e  n o t  c o n v i n c e d  t h a t  PNM l a c k e d  a r e a s o n a b l e  time i n  
w h i c h  t o  s u b m i t  i t s  c l a i m .  C f .  Porta-Kamp M a n u f a c t u r i n  
Co., I n c . ,  54 Comp. Gen. 546719741, 74-2 C P D  11 393 ( 8  4days 
s u f f i c i e n t  time i n  w h i c h  t o  r e v i e w  b i d  fo r  p o s s i b l e  m i s -  
t a k e s ) .  A s  f o r  a n  o p p o r t u n i t y  t o  c l a r i f y  t h e  a f f i d a v i t s ,  
PNM had t h i s  w h e n  i t  i n i t i a l l y  p r e p a r e d  i t s  m i s t a k e - i n - b i d  
c l a i m ,  and  w e  a r e  unaware  o f  a n y  r e q u i r e m e n t  t h a t  t h e  
a g e n c y  a f f o r d  PNM a s u b s e u u e n t ,  a d d i t i o n a l  o p p o r t u n i t y .  

PNM o b s e r v e s  t h a t  t h e  r e f u s a l  of t h e  A i r  Force t o  per- 
m i t  i t  to  cor rec t  i t s  b i d  d e n i e d  t h e  g o v e r n m e n t  t h e  cost  
s a v i n g s  a v a i l a b l e  u n d e r  t h e  b i d .  However ,  s i n c e  we con- 
c l u d e  t h a t  t h e  A i r  Force r e a s o n a b l y  f o u n d  t h a t  t h e  e v i d e n c e  
s u b m i t t e d  by  PNM o r  o the rwise  a v a i l a b l e  f a i l e d  t o  meet t h e  
s t a n d a r d  r e q u i r e d  f o r  b i d  c o r r e c t i o n ,  w e  b e l i e v e  t h a t  i t  
w o u l d  h a v e  been c o n t r a r y  t o  t h e  m a i n t e n a n c e  o f  t h e  
i n t e g r i t y  of t h e  c o m p e t i t i v e  b i d d i n g  s y s t e m ,  n e v e r t h e l e s s ,  
t o  h a v e  p e r m i t t e d  PNM t o  co r rec t  i t s  b i d .  See E c o l o g i c a l  
W a t e r  P r o d u c t s ,  I n c . ,  B-199154, Sept .  30, 1980, 80-2 C P D  
11 232. 

- 

PNM f u r t h e r  o b s e r v e s  t h a t  award  was made t o  T i t a n  a t  a 
p r i c e  o t h e r  t h a n  T i t a n ' s  b i d  p r i c e .  I n  i t s  o r i g i n a l  b i d ,  
T i t a n  o f f e r e d  t o  perform t h e  r e q u i r e d  work fo r  a t o t a l  
p r i c e  o f  $272,222. By a t e l e g r a p h i c  m o d i f i c a t i o n  s e n t  by 
T i t a n  p r i o r  t o  b i d  o p e n i n g  b u t  r e c e i v e d  by  t h e  A i r  Force 
a f t e r  b i d  o p e n i n g ,  T i t a n  r e d u c e d  i t s  b i d  p r i c e  by  S4,OOO. 
T h e  A i r  Force s u b s e q u e n t l y  made award  t o  T i t a n  a t  a p r i c e  
of $268,222. 

T h i s  was n o t  improper. T h e  s o l i c i t a t i o n  p r o v i d e d  t h a t  
a l a t e  m o d i f i c a t i o n  of t h e  o t h e r w i s e  s u c c e s s f u l  b i d  w h i c h  
makes  i t s  terms more f a v o r a b l e  t o  t h e  g o v e r n m e n t  may be 
a c c e p t e d .  G i v e n  t h e  a g e n c y ' s  r e f u s a l  t o  pe rmi t  cor rec t ion  
of P N M ' s  b i d ,  T i t a n  was t h e  a p p a r e n t  low b i d d e r  p r i o r  t o  
t h e  p r i c e  r e d u c t i o n .  A c c o r d i n g l y ,  a c c e p t a n c e  o f  t h e  r e d u c -  
t i o n  d i d  not a f f e c t  t h e  r e l a t i v e  s t a n d i n g  o f  t h e  b i d d e r s  
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and t h u s  was not  improper.  - See J E M  Development Corp., 
8-209707 ,  Apr. 2 2 ,  1 9 8 3 ,  83-1  CPD qI 444 .  

F i n a l l y ,  PNM complains  t h a t  t h e  A i r  Force  improper ly  
made award t o  T i t a n  a f t e r  r e c e i v i n g  n o t i c e  of PNM's p r o t e s t  
and i n  t h e  absence  of any emergency. However, an agency ' s  
f a i l u r e  t o  f o l l o w  t h e  r e g u l a t i o n s  concern ing  t h e  making of 
an award n o t w i t h s t a n d i n g  t h e  pendency of a p r o t e s t  does  not  
a f f e c t  t h e  v a l i d i t y  of an o t h e r w i s e  p rope r  award. See 
E .S .  Edwards & Son, I n c . ;  Koch Corp.,  B-212304,  B-212304.3 ,  
J u n e  1 8 ,  1984 ,  84-1 CPD 11 6 3 1 .  

- 

T h e  p r o t e s t  is den ied .  

A C o m p t r o l l e  bdk l+* G e  e r a 1  
- o f  t h e  United S t a t e s  
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